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Victims of crime play a central role within the criminal justice system. The police and
the courts rely on victims to report crimes promptly and honestly, identify offenders,
provide evidence and act as witnesses (Shapland, 2000). Studies show that the actions
taken by victims of crime are a key component in effective crime detection (Farrell &
Pease, 1993) and crime prevention (van Dijk, 1994). However, victims are typically
accorded little status in the justice process and their experiences with justice agencies
frequently add to their distress, partly because they feel unheard or unheeded (Cook,
David & Grant, 1999). Victims are often dissatisfied with the criminal justice system,
and in some cases their experiences are sufficiently bad to constitute re-traumatisation.

This paper sets out the framework for a research program to examine the experiences of
victims of crime when they interact with the police, courts, and victim support agencies.
The aim of this research is to develop a blueprint for reform of the treatment of victims in
the criminal justice system. More specifically, we want to understand what victims want
and how they experience their interactions with others as they make their way through the
criminal justice system within a theoretical framework built around concepts of
procedural justice. The basis idea behind procedural justice is that social factors like
fairness and trust are important determinants of victims’ satisfaction with the justice
system, and their acceptance of obligations and recovery from victimisation. We think
these factors may be more important than instrumental factors like outcome favourability
that are often thought to be the most important features of the way the criminal justice
system works.

The experiences of victims of crime are extremely varied. They experience different
forms of crime, come into contact with a variety of justice agencies and receive a range
of service and support responses. Our goal is to develop a broad-based, national program
of research that will provide a blueprint for reform by showing how criminal justice
agencies can respond to victims in ways that will increase their satisfaction with the
justice system and encourage them to work productively with justice agencies. We want
to ensure that our research is as directly useful as possible by making connections with
criminal justice agencies, and especially victims’ support organisations across Australia,
so that the outcomes of the research can be effectively communicated in ways that can
lead to more effective responses to victims.

The research team

This research is being carried out under funding allocated by the Australian Research
Council. The research team includes three academics from the University of Melbourne
and the Chair of Victim Support Australasia (VSA), the national co-ordinating body for
victims’ services agencies. The team members are:
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e Associate Professor Jeanette Lawrence of the Department of Psychology at the
University of Melbourne

e Associate Professor Adam Sutton of the School of Political Science, Criminology
and Sociology at the University of Melbourne

e Ms. Robyn Holder, ACT Victims of Crime Co-ordinator and Chair of Victim
Support Australasia.

The research grant employs a part-time research assistant, Ms. Athena Politis. The
project has a web-page at the University of Melbourne where information about the
progress of the research can be accessed at
http://www.criminology.unimelb.edu.au/research/arc_grants/victimsproceduraljustice/

Background: The failure of the criminal justice system to adequately address the needs of
victims

Victims of crime play a central role within the criminal justice system. The police and
the courts rely on victims to report crimes promptly and honestly, identify offenders,
provide evidence and act as witnesses (Shapland, 2000). Research shows how vital are
the actions taken by victims of crime for crime detection (Farrell & Pease, 1993) and
crime prevention (van Dijk, 1994). However, adversarial criminal justice systems have
traditionally minimised the role of victims in legal processes to that of crime reporting
and witness participation. Victims are typically accorded little status in the justice
process and their experiences with justice agencies frequently add to their distress, partly
because they feel unheard or unheeded (Cook, David & Grant, 1999).

The criminal justice system is a cornerstone institution in Australia’s democratic
structure. In contemporary society, the legitimacy of the system rests in part on an
apparent tension between the protection of tradition through precedent, and on the
capacity of the system and its institutions to respond to evolving expectations for a higher
level of interaction with ‘consumers’ and ‘stakeholders’ (Shapland, 2000; Lacey, 1994).
For a system that values highly the independence of its decision-makers and individual
cases above more general processes, this latter trend for a higher level of service, a
greater degree of transparency and a degree of political scrutiny presents a considerable
challenge.

The treatment of victims by criminal justice institutions is one of the arenas of great
change in the system. Traditionally, victims were accorded little or no status within the
criminal justice system. For some victims, their treatment by government agencies
effectively constitutes further victimisation (Cook, David & Grant, 1999). The alienation
of victims of crime from the decision-making of police, prosecution, courts and
corrections has been subject to trenchant community (Giuliano, 1998) and academic
(Parker, 1998; Fattah, 1997) critique. This critique has been given further voice through
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public opinion research (Mawby & Walklate, 1994; Victorian Community Council
Against Violence, 1994), and studies into victims of particular crimes such as sexual
assault (Brereton & Ross, 1997), domestic violence (Buzawa & Austin, 1993), child
abuse (Morgan & Zedner, 1992) and residential burglary (Holder, Payne & Makkai,
2004).

The “victims’ rights” movement in Europe, North America and Australasia has, to
varying degrees, achieved some political and policy influence arising from the United
Nations (1985) “Declaration of the Basic Principles of Justice for Victims of Crime and
Abuse of Power”. Since the 1990s, however, the reform agenda in criminal justice has
been driven largely by interest in restorative justice (Strang, 2002; Marshall, 1999) and,
more recently, by therapeutic jurisprudence delivered through specialised courts (Tsai,
2000). These alternative forms of justice have had little significant impact on the
criminal justice system as a whole, that is, on the largest proportion of crime reported and
prosecuted. Restorative justice has been the focus of much attention, and is widely seen
as a transformative justice model. However, from the perspective of victims, restorative
justice has only limited influence. Restorative justice aims to make the engagement
between offenders and the justice system more effective by engaging offenders and
victims in a mediated “restorative” dialogue. Thus, while restorative justice is more
victim-centred than conventional adversarial justice models, it has several important
limitations. It requires the willing engagement of offenders, and is therefore
inappropriate where offenders do not plead guilty or do not feel a genuine sense of
remorse. The process subordinates “just-deserts” outcomes to the mediated outcomes of
the restorative process, and hence is not appropriate for serious offences where a
significant punishment is the appropriate sentence. Finally, it assumes that the victim is
willing to engage in the restorative process, to confront the offender and engage in a
dialogue with him/her.

Victims’ treatment by criminal justice agencies is frequently inconsistent with these
formal commitments of support for victims’ rights. Reforms to court processes have
failed to significantly transform court practices or victims’ experiences in court (Erez &
Rogers, 1999). Referral rates to victims’ service agencies by justice agencies remain
low: in only about 10% of incidents reported to the police in the UK were the victims put
in contact with Victim Support (Maguire & Kynch, 1998).

There are several causes of this reform failure. One reason is that rights-based
frameworks of policy and practice do not resolve the questions and contradictions that
arise when victims are given an enhanced role in the justice system. For example, how
can victims be given increased rights without diminishing the rights of offenders to fair
and equitable outcomes? How can courts take account of varying demands by victims for
retribution or restitution? A second is that our knowledge of what victims seek must be
tailored to the specific characteristics of justice systems. There is a dearth of primary
research on issues about the role of victims in the justice system in Australia, and little
knowledge of how different State and Territory systems function in this regard. As a
result, substantive reform of criminal justice in the 21* century is proceeding upon the
basis of assumption, anecdote and small local studies.



A key source of distress for many victims is their perception that the rules and processes
of the criminal justice system serve the interests of the offender and criminal justice
system itself rather than the victim. This is particularly problematic as the authority and
power of the criminal justice system means that it has the potential to help restore
positive emotions in victims by giving them a sense of order. In effect, existing systems
add to the distress of victims by ignoring the relational symbolic interactions between the
system and victims. Thus, the question arises as to what kind of rules and procedures
would help to redress the hurt and distress experienced by victims while at the same time
not detracting from the existing principles of justice and equity to defendants.

Edwards (2004) attempts to provide a solution to the aforementioned issues by arguing
that criminal justice needs to move away from the current rational conceptualisation of
balancing victims’ rights with offenders’ rights to notions about levels of victim
participation - from expressive/information provision and consultation to the level of
control over the outcome - as this addresses the relationship between victims and the
criminal justice system. This is an example of a proposed way of providing victims with a
different status in the criminal justice system rather than the current seemingly invisible
one for victims’. However, victims’ concerns are not only about participation in
procedures. Procedural justice is a theory that moves beyond participation in legal
processes to include a number of factors that are closely related to the affective
relationship between the individual and legal authorities.

Procedural justice as a way of thinking about victims’ role in the justice system

This research takes places within a procedural justice framework. The ways that criminal
justice institutions operate are typically viewed in terms of formally defined structures of
legislation and administrative procedure, and outcomes such as charges laid, hearings and
sentences. However, informal procedural criteria are much more important in
determining the actual experiences of people when they interact with these institutions.
Tyler (2003) argues that the legitimacy accorded legal institutions is mainly a function of
the perceived quality of decision-making (procedural justice) and the extent to which
people trust the decision maker’s motives. Social factors such as trust, procedural
fairness, and the opportunity to present one’s point of view are much more important in
determining short-term and long-term satisfaction with the justice system and acceptance
of outcomes than are instrumental factors such as receiving a favourable outcome.

Existing research on procedural justice has been mainly concerned with how people
perceive the legitimacy of the police and courts as justice institutions and their
satisfaction with the outcomes of cases (Tyler & Huo, 2002), and with the procedural
safeguards required for the effective participation of children in court processes (Hicks &
Lawrence, 2003). If this conceptual framework is to be applied to the role of victims in
the justice system, some additional issues must be taken into account. These include how
these procedural and outcome factors interact with variables such as the nature of the
offence and the relationship between victim and offender, and how they shape victims’



recovery from victimisation and their use of victim support services. There are also some
distinctive issues about the trade-offs inherent in providing greater access to and input
from victims in criminal justice processes, especially where these impact on the rights of
offenders.

Procedural justice has a long history of theoretical development. Procedural justice
originally was defined as the notion of a set of rules, formalities and safeguards or criteria
designed to bring about a fair outcome (Hicks, 1997). It is distinct from distributive
justice, a term that refers to reactions to the outcome of a dispute or an allocation (Lind &
Tyler, 1988). The earliest research on procedural justice found that people’s reactions to
dispute resolution procedures are influenced by decision-making procedures, independent
of the outcome (Thibault and Walker, 1975). Procedural preferences were separated into
decision control (participants’ control over the decision being made) and process control
(participants’ control over the presentation of evidence) (Thibault & Walker, 1975).
Thibault & Walker argued that decision control is the primary determinant of satisfaction
for participants, although subsequent research has found that process control is usually
more important (Tyler, 1989).

Tyler, Rasinski & Spodick (1985), who focused on the procedural principle of voice -
expressing one’s opinions in the dispute process, found that people found this rewarding
in and of itself, separate from the outcome. Thus, a value-expressive model of procedural
justice was supported, in that the opportunity to speak diverts attention away from degree
of control over decisions. Tyler & Bies (1990) extended this to find that in law and
business settings, procedural justice considerations include whether formal decision
procedure is properly enacted and the interpersonal treatment one receives from the
decision maker. Tyler & Bies (1990) argue that procedural justice is a “human”
experience that involves emotions. These findings fit in with victims’ problems with the
criminal justice system being mainly procedural, independent of the criminal justice
outcome, and largely affective. In fact, Lind and Tyler (1988) argued that the evidence
showed procedural fairness has substantial effects on evaluations of court and police
authorities.

Subsequent procedural justice research looked at the relationship of procedural justice
judgements with group membership and status in groups. Lind and Tyler (1988) argue
that group procedures outline authority relations and social processes that regulate group
activity. Procedures are important aspects of people’s perceptions of groups and
evaluations of procedural fairness or justice would have strong effects on group-relevant
attitudes. Thus, procedural justice judgements are closely linked with evaluations of
group leaders and institutions (Lind & Tyler, 1988) and procedural justice is about
relationships with authority. Tyler (1990, 2006) conducted a telephone survey in Chicago
about people’s personal experiences with legal authorities. The sample size for this
survey was very large and the results indicated that procedural justice judgments are
related to judgments about the legitimacy of legal authorities and compliance with the
law. Procedural justice judgements were based on the following aspects of procedure: the
authorities’ motivation, honesty, bias, ethicality, opportunities for representation, the
quality of the decision, the opportunities for representation, the quality of the decision,



the opportunities for correcting errors, control on the decision-making procedure and
interpersonal aspects including being treated politely and having respect shown for their
rights and themselves as people. Tyler & Lind (1992) expanded on this these findings to
show that distributive justice has little effect on people’s views of an authority’s
legitimacy whereas procedural justice has a large effect. Authority legitimacy is relational
(Tyler & Boeckman, 1997). Tyler & Lind (1992) argue that procedural justice is about
being in a group and that relational factors are involved with this. People sense the
messages that communicate their status within a group, and polite treatment, respect,
neutrality and trustworthiness are important aspects of an authority’s message to a group
member of their status. This is an identity-based relational model of procedural justice.
Tyler, Degoey & Smith (1996) also showed that relational aspects in procedural fairness
were significantly related to feelings of pride in group membership and perceived respect
in the group. These feelings are also internalised into ideas about one’s self-worth (Blader
& Tyler, 2003). These findings are relevant to victims’ experiences of the criminal justice
system, in that as a community authority, the criminal justice system provides messages
about a victims’ status which subsequently affect victims’ emotions. If the criminal
justice system can provide messages that elevate a victims’ status, this could help restore
their belief in a just-world and produce positive feelings for them. This is consistent with
Tyler & DeCremer’s (2005) findings that in times of uncertainty and change, procedural
justice judgements are important.

The basic principles of procedural justice judgments are: that authorities” motives can be
trusted (benevolence), beliefs that authorities’ actions are based on a nonbiased
consideration of facts (neutrality), and feelings that authorities treat one with dignity and
respect appropriate for full group members (status recognition) (Tyler, 1997, Tyler &
Lind, 1992, Tyler, 1990, 2006). Lind, Tyler and Huo (1997) found that in third party
dispute resolution procedures, benevolence is the principle that has the most influence on
procedural justice judgements. In addition, Lind et. al. found that voice (having one’s
say) affects all three relational variables. These procedural justice criteria are consistent
across cultures, including Japan, Europe, Hong Kong and among different subgroups in
America (Tyler, Boeckman, Smith & Huo, 1997) and are independent of one’s prior
personal views (Tyler, 2000). Tyler (1997) argues that these principles are important in
people’s evaluations of lawyers, judges, prosecutors, the court system and the law.

Each procedural justice principle can be aligned with issues a victim may face.
Benevolence is relevant to victims in that authorities’ motives should not primarily be
concerned with the expediency of the criminal justice system and the offender, but should
take victims® emotions into consideration and provide them with support. Neutrality is
relevant to having a victim’s experiences considered in the decision-making process.
Status recognition is related to a victim receiving enough information from the criminal
justice system about available services and the reasons for decisions, minimal
inconvenience due to changes and acting as a witness, not being forced to being in
proximity with defendants and being protected from the defendant, as well as bearing the
financial and time costs of being involved with the criminal justice system, and also
having the possibility of an victim advocate like the inquisitorial justice system. Voice is
also highly relevant in the example of victims in regards to the issue of having a say



whether police and courts prosecute and respectful treatment in the witness box. In
addition, if victims’ procedural justice evaluations of the criminal justice system are high,
this will benefit the system. When procedures in a group are viewed as fair, people are
more likely to cooperate by following group rules, working on behalf of one’s group and
staying in one’s group (Tyler & Blader, 2001, Tyler & Blader, 2000). Thus, victims
would be more willing to report and be witnesses. However, there is little empirical
research that verifies that these specific procedural justice principles are what victims
want from their interactions with the criminal justice system.

The latest research on procedural justice and law has focused on compliance. Tyler &
Sunshine (2003) demonstrated that citizens cooperate with police due to their belief in
police as prototypical representatives of the group’s moral values. Fagan & Tyler (2005)
compliance with the law based on perceived legitimacy of it varies according to early
legal socialization based on neighbourhood contexts and experiences with legal actors.
Tyler (2006) discusses how legitimacy, based on procedural justice judgements, allows
laws and values to be internalised so that one follows principles of personal morality
consistent with group morality. Tyler (2006) states that procedural justice is similar to
restorative justice. Both are concerned with legal procedures designed to obtain the goal
of offenders engaging in law abiding behaviours in the future. Both procedural justice
and restorative justice are alternative forms of managing social order and control,
compared to the punitive model of current criminal justice system. It is evident that,
currently, procedural justice theories are concerned mainly with offenders rather than
victims although the principles are highly relevant to victims’ situations and experiences
in the criminal justice system. Empirical research, informed by procedural justice theory,
is needed that determines what victims’ want out of the criminal justice system based on
their experiences with it.

Testing a procedural justice model of recovery from victimisation

In order to make sense of how concepts of procedural justice might relate to the problems
faced by victims in their interactions with justice agencies, it is necessary to place
procedural justice issues within a more general model of the important elements of
victims’ experiences. The first question to ask is: what is the outcome(s) that procedural
justice needs to influence. In Tyler’s research the outcomes of interest are concerned
with the perceived quality of participants’ experiences with justice agencies, measured in
terms of concepts like legitimacy or satisfaction. The idea that “satisfaction” is an
important measure of the relationship between the citizen and government agencies is one
that has general applicability. Many government agencies (including courts and police)
routinely conduct surveys of “satisfaction” with services: were services timely,
appropriate, cost-effective, and so forth.

In the case of victims, satisfaction cannot be regarded as an ultimate goal. While it is just
as important whether victims are satisfied as for any other set of participants in the
criminal justice system, the fundamental goal for any response to victims should be
recovery from victimization. In this sense, procedural justice processes need to be seen



as potentially contributing to the same end outcomes we seek from other elements of the
justice process. Thus, our proposed model examines the influence of procedural justice
experiences on both satisfaction, and via satisfaction, recovery from victimization (Figure
1).

This model does not assume that procedural issue are the only significant process that is
going on in the criminal justice system. The severity and recency of the crime has a
strong bearing on the distress suffered by victims and their recovery from this, and
clearly these are factors that operate largely independently of procedural processes.
Similarly, system outcomes like whether an offender is prosecuted and convicted, or the
length of time taken to resolve criminal processes also need to be taken into account.

Severity and recency
of the crime

Procedural experiences
in the criminal
justice system

Satisfaction Recovery from
with treatment victimization

System Outcomes

Figure 1: Theoretical model for procedural justice and recovery from victimization

Methodology: A computer-assisted interview for victims of crime

A significant innovation in this research is that it addresses the methodological problems
associated with obtaining confidential responses from a large sample of victims through
an innovative computer-based structured interview methodology. A common
methodological problem with victims’ studies is that it is very difficult to gain access to
adequate, representative samples of victims. Large-scale social surveys have very low
“hit rates” (around 5% to 7% of respondents to the ABS Crime and Safety Survey report
any recent victimisation, mainly of a minor nature), while surveys using police or other



justice agencies yield samples that are biased by the very problems of victim response
that the research is intended to comment on.

The computer-assisted interview methodology follows on from development work
currently underway on the design and field testing of an interactive interview schedule
(as described in Lawrence, 2003) that will allow victims to make judgments and express
perceptions about a range of procedural and outcome issues relating to their experiences
of the criminal justice system. Computer-based data collection gives participants privacy
when answering questions about sensitive issues, allowing them to work individually and
anonymously. In such research environments, participants are more likely to disclose
their genuine attitudes and beliefs (Robinson & West, 1992) and are able to work at their
own pace and to revise and update concepts and instructions.

Within the interview, procedural justice concepts have been translated into questions
specific to each sector of the criminal justice system. Participants are asked about their
experiences with police, the courts, prosecution services and victim support services. The
interview is modular and automatically directs respondents to questions that are relevant
to their own experience. For example, respondents who have prepared a Victim impact
Statement are asked a series of questions about this, but for all other respondents these
questions are invisible. The interview is a Macromedia Projector application and can be
run on almost any standard desk-top or laptop computer.

The interview was developed through field trials run with the assistance of the ACT
Victims of Crime Co-ordinator and the Witness Assistants at the ACT Office of Public
Prosecutions. This was a fairly lengthy process and the interview went through a number
of iterations before we were ready to proceed. Data collection commenced in late 2007
in conjunction with Victim Support South Australia and to date (September 2008) 22
interviews have been completed.
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