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Historically, victims once had an active participatory role in the criminal justice process and 
were responsible for not only initiating but also for prosecuting offenders. In common law 
countries, victims were gradually sidelined and by the 20th century, their role was reduced to 
that of a witness to a crime against the State. The introduction of Victim Impact Statements at the 
end of the 20th century was a first step in re-instating victims in the criminal justice process. But 
Victim Impact Statements, generally give victims a very marginal role and only bring them into 
the process after a determination of guilt by the court. Some authors (Scheff, 1998; Roach, 1999; 
Fattah, 2001) argue that restorative justice offers victims a better deal than criminal justice 
system. This paper examines what is restorative justice and concludes that restorative justice 
values such as participation, and respect, strongly resemble the victimological literature on 
victims’ needs.  In the literature three alternative strategies for the future can be identified. One 
group of authors, such as Fattah (1998), believes that victims should leave the criminal justice 
system and that criminal justice  should be replaced by alternative, restorative justice schemes in 
which victims are granted full recognition and respect for their dignity. A second approach is to 
integrate restorative practices such as victim-offender mediation in the criminal justice process  
(Cavadino & Dignan, 1997).  An example of this approach is the Belgian system where, since 
2005, victim-offender mediation is offered to victims and offenders at all stages of the criminal 
justice process. The third approach is to integrate victim participation and respect (so-called 
restorative values) in the criminal justice process. An example of this approach is the newly 
established International Criminal Court which recognizes victims’ right to participate and to 
obtain reparation. These three  approaches are discussed and compared with one another. The 
paper closes with recommendations for the future.  
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THE FORGOTTEN PARTY   

 

In 1970s, victimologists began to draw attention to the plight of crime victims, describing them 

as the  ‘forgotten party’ in the criminal justice system. Once an active participant, common law 

systems had successfully managed to completely remove victims from the criminal justice 

process.  All that remained of their role was the role of witness to a crime against the state.  

 

900 years earlier, in the eleventh century, the victim occupied a key position in common law and 

was responsible for the apprehension, charge and prosecution of offenders. This was known as 

private prosecution and victims controlled every aspect of the judicial process including 

punishment (Kirchengast, 2006) Stephan Schafer (1968) refers to this period as the “golden age” 

of the victim because victims exercised such an important role in the criminal justice process, 

which centred on the reparation of the victim. Interestingly, reparation of the victim was, 

according to Schafer (1968), an indication of how evolved a society was. For example, the 

Saxons and the Germans introduced the use of “wergeld”, which effectively meant that they 

renounced a vendetta after a murder or serious bodily injury, provided that the offender 

compensated the victim or his family  (Schafer, 1968; Alline, 2001). The agreement between the 

victim (or the victim’s clan) and the offender put an end to any further violence (Viau, 1996).   

 

From the 13th century onward, the absolute power of the victim to initiate a prosecution began to 

diminsh with the rise of monarchical structures (Kirchengast, 2006). The idea that crime is a 

threat to the social or public order rather than a private matter involving the victim, can be traced 

back to this era (Wemmers, 2003). The King’s peace and the development of offences against 

the security of the realm in terms of treason, and later, public order offences, marked changes 

that impacted the role of victims (Kirchengast, 2006). As Kirchengast writes: “The gradual 

introduction of communal and then social concerns into the common law displaced the victim 

from their orthodox position as private prosecutor, opening up the new jurisdiction of civil law 

for the enforcement of distinctly personal rights” (p.5; 2006). As to why this change occurred, no 

one really knows, however, it is commonly believed to be because it gave the king more money 
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and more power and not because of any legal argument (Doak, 2008). Instead of paying 

compensation to the victim, offenders were ordered to pay compensation to the state (Schafer, 

1968). This practice still exists today and is referred to as a fine. Gradually, the state and its 

offices and institutions replaced the King but power was never returned to the victim. From the 

seventeenth century onwards, parliamentary sovereignty grew and the King became less 

influential personally. Instead he was seen merely as a figure of sovereignty. Laws were passed 

by the legislature and were no longer passed by the King alone. As a result, crimes ceased to be 

considered a violation of the King’s peace and instead were viewed as threats to civil society and 

social interests. This trend was further consolidated in the late eighteenth century with the 

introduction of criminological perspectives, which further moved criminal justice away from the 

victim to the security of society (Kirchengast, 2006).  

 

This historic overview shows us that it was not offenders or the accused and their legal 

representatives who pushed victims out of the criminal justice system and took away their rights. 

While victims’ rights are sometimes presented as though they are in constant conflict or tension 

with the rights of the accused (Baril, 1985; Roach, 1999) it is in fact the State that shut out the 

victim and not the defendant.  

  

The absence of the victim was not even noticed by authors until well into the second half of the 

twentieth century. The first scholars to draw attention to the plight of the victim, people like the 

late Margery Fry for example, emphasized the financial needs of crime victims and advocated 

for the compensation of crime victims by the state. This resulted in the introduction of state 

compensation programs in many developed countries: the first being New Zealand, which did so 

in 1963.  The exclusion of victims from the criminal justice system was not questioned at the 

time. The fact that victims were unlikely to receive compensation from the offender was not 

considered a reason to address victims’ needs in criminal justice system but was used as a reason 

to introduce compensation by the state outside and by-in-large independent of the criminal 

justice system.  
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Victims’ status in the criminal justice process was not considered an issue until the 1970s when, 

under influence of the women’s movement, researchers began to look at crimes against women 

such as rape. The seminal research by Burgess and Holstrom (1975) on rape victims in the USA  

revealed the blatant ill-treatment of victims by criminal justice authorities. Victims – even 

victims of serious violent crimes like sexual assault - were considered witnesses to a crime 

against the state.  As witnesses they could be used and abused by the Prosecution and the defence 

to prove their point.  

 

This total disregard for the victim had to change. An important first step in bringing victims back 

into the criminal justice process was the introduction of the Victim Impact Statement (VIS). First 

introduced in California in 1974 (Sullivan, 1998), VIS have since been introduced in several 

common-law countries including Australia, Canada, England and Wales. VIS offers victims an 

opportunity to express to the court how they were impacted by their victimization. The VIS is 

typically a written statement, although in some countries (e.g. Canada) victims can read their 

statement aloud in court.  The VIS is presented to the court after a determination of guilt and 

before sentencing. Unlike testifying as a witness, victims do not have to be invited to make a 

VIS. All victims have the legal right to make a VIS provided, of course, that they meet legally 

defined criteria for who is a victim. VIS allows victims to play an active role. Unlike testifying 

which put victims in a passive role, answering only questions that are put to them and unable to 

offer new information that is not requested of them, the VIS allows victims to say what they feel 

is important for the court to know.  

 

Despite the very limited role that the VIS offers victims, they have nonetheless been highly 

controversial. On the one hand, some authors have criticized VIS as “too little and too late” 

(Wemmers. 1996). For example, VIS only allow victim input at the end of the criminal justice 

process while research suggests that victims want to be included in the criminal justice process 

from the early stages onward (Shapland, et al,, 1985;  Wemmers, 1996; ). Victims seek 

recognition immediately following their victimization and not months or years later. On the other 

hand, legal scholars and practitioners have expressed concern that VIS will upset the delicate 

balance of justice. It is feared that VIS will open the way for arbitrariness in sentencing as 
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subjective victim input could influence sentencing decisions (Erez & Roberts, 2007; Erez 1991).  

Consequently, some authors argue that victims will never be fully recognized in the criminal 

justice process and that they are better off in alternative, restorative justice programs (Roach, 

1999; Fattah, 2001).  

 

RESTORATIVE JUSTICE  

 

Restorative justice is an ideology, which focuses on the reduction of harm and making right the 

wrong (Zehr, 2002). It is an umbrella concept under which various concrete projects, such as 

victim-offender mediation and conferencing, fall. Restorative justice overtly recognizes the 

victim and the harm suffered as a result of the crime. Many authors, such as Marshall (1996) for 

example, emphasize that restorative justice is any process in which victims and offenders 

actively participate. This approach is also reflected in the Basic Principles on the Use of 

Restorative Justice Programmes in Criminal Matters, which was supported by the Economic and 

Social Council of the United Nations in 2002 (Van Ness & Heetderks Strong, 2002).  

 

As an ideology, restorative justice is characterized by certain values and principles. One such 

value is respect for the dignity of the individual (Justice Canada, 2004). This is a basic human 

right, which can be found in the 1948, Universal Declaration of Human Rights. At first glance 

this may seem old and unimaginative, however, if we recall that victims are not traditionally a 

recognized part of the conventional criminal justice system and that their role in criminal justice 

is limited to that of witness – or as Cavadino and Dignan (1997) have said, “cannon fodder” – for 

the criminal justice process, then recognition of the victim as a person with rights, is a major 

break with the past. Victims’ rights are not considered human rights and to do so is new. Many 

common law countries – such as Canada and the US –  have civil or constitutional rights that 

apply to citizens. These civil rights instruments typically include a special set of rights for  the 

accused, however, there is nothing about victims in these documents. Efforts to include victims’ 

rights in the US Constitution failed and after years of lobbying were finally abandoned in 2004. 

This notion of dignity is often interpreted to mean that the accused should be treated as a subject 
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and not as an object of the law (Walther, 2007). In a human rights perspective both the accused 

and the victim would be treated as subjects of the law. 

 

A second restorative value is inclusion or the participation of victims and offenders (Justice 

Canada, 2004; Umbreit, et al., 2006).  Victim participation recognizes the victim as a subject 

rather than an object of the law. Restorative justice is a process and how outcomes or decisions 

are reached is important. Victims are invited into the process and given an opportunity to express 

their views and concerns.  As active participants victims and offenders are empowered and can 

influence what happens.  

 

A third value is reparation. Offenders are encouraged to be accountable and recognize the 

consequences of their behaviour. The restorative process overtly recognizes and validates victims 

and their suffering and seeks to repair the victim. Reparation can take many different forms from 

monetary compensation to symbolic reparation or an apology. Recognition in itself can promote 

healing (Wemmers & Cyr, 2005).  

 

Many of these so-called restorative values coincide with the literature on victims’ needs. Key 

needs that are found in the victimological literature are information, support, reparation, 

protection and a status or recognition in the criminal justice system. As Judith Herman (2003) 

points out, victims come to the criminal justice system seeking recognition and validation of 

what happened to them. Victims want to know what is going on in their case, they want be 

informed about what to expect and they want to be notified of any developments as they occur. 

Receiving information can help victims’ recovery from their victimization, while not knowing 

can make victims anxious and augment their stress (Maguire, 1991). Victims want to be included 

in « their » case and they want to be recognized in the criminal justice process. Being treated 

with consideration and respect is important for victims’ sense of justice (Wemmers, 1996) and 

their well-being (Wemmers & Cyr, 2005). Victim participation can empower victims, enabling 

them to regain a sense of control over their lives. Victims seek support – often informal support 

but sometimes formal – from others.  Recognition and support from authorities can help the 
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victim regain their self-confidence and their sense of self-efficacy. The restorative justice 

ideology offers victims the recognition that they seek.   

 

What about victims’ need for protection? Every human being needs to feel safe and secure 

(Maslow, 1968). Victimization can rob victims of their sense of security, making them feel 

vulnerable. Certain victims fear their offender in particular.  Before they can start healing, 

victims need to have their feeling of safety restored. Just as cross-examination in the courtroom 

can be traumatizing for victim (Herman, 2003; Lees, 1997), so can the prospect of mediation 

with the offender. This has been a major point of contention between victim advocates and 

advocates of restorative justice. Clearly safeguards need to be in place in order to protect victims 

from further victimization. However, this applies equally to conventional criminal justice system 

and to restorative justice. As a first step, authorities must communicate with victims in order to 

be aware of their concerns, and this alone – feeling validated – can be helpful for victims as they 

realize that they are not completely powerless.  

 

WHERE TO PUT VICTIMS  

 

Restorative justice is a general concept, an ideology, under which several different concrete 

programmes fall. The Basic Principles on the Use of Restorative Justice Programmes in 

Criminal Matters considers restorative any  process that includes parties and respects restorative 

values. Our definition of restorative justice does not tell us where to place it. A review of the 

restorative justice literature reveals three possibilities : 1) abolitionism or replacing criminal 

justice with restorative justice; 2) adding or integrating restorative justice programmes on to the 

existing criminal justice system; 3) the integration of restorative values in the criminal justice 

system. In the following I will describe these three approaches and discuss the advantages and 

disadvantages of each one.  

 
 
1) Abolitionism  
Many people credit the abolistionist movement with the birth of restorative justice. In particular, 

the abolitionist, Nils Christie, is considered one of the forefathers of this movement with his 
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seminal work on conflicts as property in which he criticises the criminal justice system for 

« stealing » conflicts from victims and offenders. Christie argues that conflicts should be 

returned to their rightful owners and victims and offenders should have the opportunity to deal 

with the offence themselves. Like the abolitionists, who wish to abolish the conventional 

criminal justice system, Ezzat Fattah (1998 ; 2001) sees restorative and retributive justice as two 

very different approaches and argues in favour of a « paradigm shift »  in which restorative 

justice replaces retributive justice. This approach leaves no room for compromise : any attempt 

to combine restorative with retributive justice would necessarily mean abandoning restorative 

principles. 

 

Examples of the abolitionist approach are diversion programs in which criminal cases are 

diverted out of the criminal justice system. Often these are less serious cases with young 

offenders. Although these programs often boast restorative values, they typically owe their 

existence to efficiency concerns and an overburdened criminal justice system.  An example is the 

so-called « Dading » project that was created in Amsterdam in the 1990s (Wemmers & Van 

Hecke, 1990). This project was created by a group of abolitionists and involved indirect 

mediation. Following a civil legal model, lawyers representing victims and offenders would try 

to negotiate an agreement between parties. The project organizers managed to obtain the 

collaboration of the Public Prosecutor’s Office in Amsterdam, not because the Chief Public 

Prosecutor was an abolitionist but because he was a pragmatist. There was a huge backlog of 

cases at the court and it was felt that it was better to do something (Dading) than to let the cases 

grow old and then dismiss them, which effectively meant doing nothing.  

 

Similarly, many of the restorative justice programs for young offenders fall under this heading. 

For example, in Canada, victim-offender mediation for young offenders is considered an “extra-

judicial measure”. In other words, it is outside of the conventional criminal justice system. If 

victims and offenders come to an agreement, the case is diverted out of the criminal justice 

system.  
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While the abolitionists were able to gain some ground and establish some programs, it was 

always unlikely that restorative justice would ever fully replace the conventional criminal justice 

system. Some authors, like Groenhuijsen (1999), warned that as long as the restorative justice 

movement talked about a paradigm shift, the movement was doomed to fail. Criminal justice 

personnel, he argued, would never fully embrace restorative justice as long as doing so meant 

giving up everything that they believed in.   

 

Clearly, criminal justice personnel have a vested interest in maintaining the status quo but what 

would this approach mean for victims? Is it in their best interest? By definition, restorative 

justice recognizes victims and their suffering and includes them, giving them an active role in 

responding to crime. Repeatedly research has shown that restorative justice programs such as 

mediation are associated with greater victim satisfaction than the conventional criminal justice 

system (Shapland, et al., 2007). For example, Australian research by Heather Strang (2002), 

which compared victims’ experiences in  restorative and conventional justice, found that 69% of 

victims who participated in conferencing were satisfied while 48% of victims whose cases were 

handled by the conventional criminal justice system felt this way. Similarly, recent experiments 

with restorative justice in England and Wales also show extremely high levels of victim 

satisfaction: between 80-90 per cent (Shapland, et al., 2007).  

 

However, the abolitionists give full control regarding how to deal with the offence to the victim 

and offender and they effectively ignore society’s interest in crime. Crime affects both society on 

the whole and the victim in particular. The conventional criminal justice system has been 

criticized for ignoring victims’ interests and focusing exclusively on society’s interest, however, 

that is not to say that society does not have an interest.  Cavadino and Dignan (1997) use the 

example of a homicide in order to illustrate this point. If, in a homicide case the victim’s family 

and the offender were to agree on a monetary compensation of the family instead of prison, 

many of us would feel that this was wrong. This would be seen as a distasteful buy-out; putting a 

dollar-value on a human life. The only reason that we can justify diversion programs for minor 

offences is because in these minor cases, once reparation has been made to the victim, the debt 
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owed to society is negligible. When it comes to serious crimes, it is not enough that the victim 

and the offender come to an agreement; the offender has a debt to society as well.  

 

Repeatedly, research has shown that victims support the criminal justice model. Giving full 

control to the victim also means that the victim alone carries the responsibility for punishing the 

offender and that is a tremendous burden. While victims want to be included in the decision-

making process, and be consulted before decisions are made, they do not wish to be responsible 

for deciding sentencing (Shapland, Wilmore & Duff, 1985; Wemmers & Cyr, 2004). Victims 

stress the criminal nature of the act committed against them and do not agree with the abolitionist 

terminology which talks about “conflicts” instead of  “crimes” (Shapland, 1985).  

 

Finally, the abolitionist approach fully exposes victims to offenders. While victims complain 

about being shut-out of the criminal justice process, there are many good reasons to shield 

victims from their offenders. Victims may be frightened of their offender; they may fear re-

victimization. Traumatized victims may be unable to face their offender. Research shows that on 

average, one out of every three victims of violent crime suffers from Post-traumatic stress 

disorder (Kilpatrick et al. 1987).  And some offenders are manipulative and dangerous and 

clearly unfit for a face-to-face meeting with their victim. The abolitionist approach fails to take 

these victims and offenders into consideration. 

 
 
2) Add Restorative Justice Practices to Criminal Justice  
 

A second model is “add-on” approach in which restorative justice programs are grafted on to the 

criminal justice system. By the late 1990s a number of authors, such as Mike Cavadino and Jim 

Dignan (1997) and Lode Walgrave (1999) argued in favour of a combination of restorative 

practices and criminal justice. Cavadino and Dignan presented what they called an Integrative 

Restorative Justice Model in which retribution and restorative principles are combined. In this 

model the conventional criminal justice officials would set the upper and lower limits of a 

possible agreement between the victim and offender and they would have the last word before 
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the case could be closed. Restorative justice would be carried out by local schemes with the 

criminal justice system as a back-up.  

 

Walgrave (1999) took another approach, emphasizing restorative outcomes rather than 

procedures. He advocated a so-called maximalist approach in which restorative justice would 

have priority in the criminal justice system. Walgrave could be seen as an abolitionist since he is 

in favour of a complete transformation of the conventional criminal justice system. However, 

unlike the abolitionists, who would replace criminal with civil law, Walgrave recognizes the 

interest of society in the case. Therefore, in Walgrave’s maximalist approach, three parties 

should participate in mediation: victims, offenders and community representatives.  He also 

recognizes that restorative justice cannot be the only response to crime and will have to co-exist 

with other social responses to crime such as retribution and rehabilitation. Hence, Walgrave’s 

maximalist approach is not so much about abolishing criminal justice but about integrating 

restorative practices in the criminal justice system.  

 

An example of this add-on approach, in which restorative justice practices are integrated in the 

criminal justice system, is the case of Belgium, where since 2005, restorative justice is possible 

at any stage in the criminal justice process (Van Camp & De Souter, forthcoming). This 

legislation entails that at all stages of the criminal justice process victims and adult offenders are 

offered the possibility to participate in victim-offender mediation. Unlike the abolitionist 

approach, successful mediation does not necessarily mean that the court will dismiss the case. 

Mediation is independent of the traditional criminal proceedings and the judge is under no 

obligation. The outcome of a possible mediation will only be made known to the court if both the 

victim and the offender agree that this information can be shared.  When both parties agree to 

disclose the results of the mediation then the judge can take the outcome into account. 

 

Prison-based mediation programs, which exist for example in Canada, are another example of 

this add-on approach where restorative justice practices are built onto the existing system. 

Restorative Opportunities is the name of a nation-wide program that is offered by Corrections 

Canada. Offenders who have been found guilty of a crime and have been sentenced to two or 
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more years of prison can participate in mediation with their victims. Mediation can be initiated 

by the offender, the victim or by services representing them (such as parole services). The 

outcome of the mediation has no formal impact on the sentence; that is it does not result in early 

release (Correctional Service of Canada, 2008). 

 
Like the abolitionist approach, adding restorative justice practices to the conventional criminal 

justice system means that victims are recognized and given a place in the criminal justice 

response. However, because restorative practices like mediation play a limited role in this 

approach, victim participation and recognition is also limited. Outside of the mediation or 

conference setting, victim recognition and participation in the criminal justice process is not self-

evident. Instead of participating throughout the criminal justice process, victim participation is 

finite and limited to mediation. In the case of prison-based programs, the victim can be excluded 

from the criminal justice process and years after the offence, when the offender is nearing release 

back into the community, finally be recognized and have an opportunity to participate. 

 
Unlike the abolitionist approach, which sees crime as a private matter, or the conventional 

criminal justice system, which sees crime exclusively as a public matter, this approach 

recognizes both the victim’s and society’s interest in crime. This corresponds with victims’ 

perceptions of crime as an act that has been committed against them personally but one that also 

has ramifications for the society or the community (Shapland, et al., 1985; Wemmers, 1996).  

 
Restorative justice is associated with very high levels of victim satisfaction (Shapland, et al, 

2007; Wemmers & Canuto, 2002). The integration of restorative justice practices in the criminal 

justice system might improve victim satisfaction with the criminal justice system.  While no 

systematic evaluation of the Belgian situation has been done, as we have seen, the available 

research on mediation within the context of the criminal justice system does show strong victim 

satisfaction. 

 
When restorative justice practices are integrated within the conventional criminal justice system, 

there can be some protection of victims. This all depends on how cases are recruited. If for 

example, as in the Belgian model, all victims are repeatedly offered the possibility of 
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participating in mediation with the offender, regardless of the offender or offence characteristics, 

then there is relatively little protection of victims. The only way in which victims are protected is 

that victims who do not wish to participate in mediation can say no and they will not be forced to 

do so. It should be said that in comparison to the conventional criminal justice system where 

victims can be and sometimes are forced to testify, this approach is more responsive to victims’ 

wishes.  However, unless there are exclusion criteria and cases are screened prior to victim 

recruitment, it leaves open the possibility that a well-intentioned victim will be confronted with 

an offender who does not accept full responsibility for his actions or who is perhaps dangerous 

and mentally unstable. Research shows that while secondary victimization is not common in 

restorative justice, it can happen when the offender does not accept responsibility for his actions 

and shows no remorse (Strang, 2002; Wemmers & Cyr, 2004; Shapland et al, 2007).   

 

The prison-based program, Restorative Opportunities, is much more careful when it comes to 

victim protection. Offenders and their representatives are not allowed to contact the victim. 

Requests from offenders to meet with their victims are first screened by authorities as to their 

appropriateness and to the offender’s motivation. Then, only if victims are registered with victim 

services can they be contacted regarding possible mediation. These precautions are meant to 

minimize the risk of secondary victimization.  

 

However, no matter how it is organized, when restorative justice programs are added on to the 

conventional criminal justice system this inevitably means that the victim has to agree to 

mediation or conferencing in order to have the opportunity to be recognized and participate in 

the handling of their case.  If the victim declines the offer to participate in a restorative justice 

program, for example because they are afraid of the offender, their case will remain within the 

conventional criminal justice system, where their role is limited to that of a witness to a crime 

against the state. As we have established at the outset of this paper, in common law countries, 

victims have been pushed out of the criminal justice system. Victim participation is limited to the 

victim impact statement, which only takes place after the offender has been found guilty. In the 

criminal justice process, there is no victim but an “alleged” victim of an “alleged” crime. Only 

after a verdict by court is the victim recognized by the court. This means that a victim who seeks 
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recognition and wants to participate in the process effectively has to agree to participate in a 

restorative justice program. 

 

Finally, the “add-on” approach leaves the conventional criminal justice process essentially 

unchanged. Restorative and retributive justice exist in two separate systems that work side-by-

side. There is no integration or cross-pollination between the two systems. The dialogue in the 

courtroom and the attitudes towards victims and their involvement in court remain unchanged. 

Victims are still seen as a foreign body that do not have a role to in the courtroom, besides that of 

witness. 

 
 

3) Integrate Restorative Justice Values in the Criminal Justice System  
 

The third approach is to integrate restorative justice values instead of restorative justice practices 

into the criminal justice system. In other words, instead of integrating mediation or conferencing 

or any other restorative program into the criminal justice system, restorative values such as 

participation and respect for the dignity of the victim would be woven into the criminal justice 

process.  Much like a three-party system where in addition to the state and the accused, victims 

have a formal and recognized role, this approach gives participatory rights to victims. That is not 

to say that victims would necessarily have all of the same rights as the accused or even that they 

would be considered an equal party, however, they would have a formal status. This is currently 

not the case in common law, which emphasizes just two parties – the state and the offender. 

 

An example of this approach is the newly established International Criminal Court (ICC) in The 

Hague, The Netherlands. The ICC is the first international tribunal to give rights to victims. 

Inspired by the 1985 UN Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power, the ICC allows victims to participate in criminal justice proceedings and makes 

it possible for victims to obtain reparation through the court. Article 68, Section 3 of the Rome 

Statute states that, “where the personal interest of victims are affected, the Court shall permit 

their views and concerns to be presented and considered at stages of the proceedings determined 

to be appropriate by the Court and in a manner which is not prejudicial to or inconsistent with the 
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rights of the accused and a fair and impartial trial”. Victims do not participate in procedures 

directly but through their legal representative. The ICC deals with mass victimizations: genocide, 

crimes against humanity and war crimes. Because of the large number of victims involved it 

would be impossible for victims to participate directly. Moreover, the court is in The Hague and 

many of the victims are thousands of kilometres away, living on other continents. Their legal 

representative is obliged to represent their client’s (i.e. the victims’) interests before the court.  

 

Last year I had the privilege of spending several months at the ICC and while I was there I 

attended hearings. The first thing that struck me was the presence of the victims’ legal 

representatives in the courtroom. They sat at a separate table, next to the Prosecutor and across 

from the Defence. They were in the courtroom and were able to intervene and speak on behalf of 

their clients, the victims. Their presence had a significant impact on the dialogue in the 

courtroom. The victims’ legal representatives made the judges, and everyone else in the 

courtroom, aware of victims’ views and concerns regarding the various questions under 

consideration by the court. The victims’ legal representative can be present in the courtroom 

throughout the trial and as such can continually exercise influence on the legal discourse. 

Victims and their concerns become an integral part of the criminal justice process.  

 

Abolitionists like Nils Christie would say, there are already too many lawyers in court and that 

by adding more lawyers we only move the conflict further away from victims. Having legal 

representation, victims are not personally active in the court. This would be a problem if victims 

seek active and direct participation in the criminal justice process. However, research on the role 

that victims would like to have in the criminal justice system consistently shows that victims 

generally seek consultation and consideration (Shapland et al., 1985; Kilchling, 1995; Wemmers, 

1996; Wemmers & Cyr, 2004). Victims do not seem to seek an active decision-making role. For 

example, Michael Kilchling (1995) asked German victims what kind of role they would like to 

have in the criminal justice system and found that most expressed the desire to fulfil an “in-

between” role: neither full exclusion nor full control. Similarly, when Katie Cyr and I (2004) 

asked victims in Quebec what role they felt that victims should play in the criminal justice 

system, most victims expressed a wish to be consulted and considered but felt that giving victims 
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decision-making power in the criminal justice process would be inappropriate. Victims do not 

want the burden of decision-making (Shapland et al., 1985). Thus, when the legal representative 

presents the victim’s concerns and the judges decide, this is in line with victims’ wishes:  it 

offers them the recognition that the seek without burdening them with too much responsibility 

either.  

 

In addition, the legal representative shields and protects the victim. Victims are not directly 

questioned and confronted with the accused because they are not in court. Nor do they have to 

defend themselves. Their lawyer knows the law and knows how to use it to ensure that the 

victim’s concerns are heard. A person who is still suffering the emotional effects of their 

victimization cannot be expected to be able to sustain intense interrogation. This is exactly what 

traumatizes many victims who act as witnesses in the court. In other words, as participants, 

victims may feel safer and more protected than as a witness.  

 

The recognition of victims by legal authorities that this approach offers would likely enhance 

victim satisfaction with the criminal justice system. For example, research shows that when 

victims are notified of the developments in their case, they are more likely to feel that the process 

has been fair then when they are not notified (Wemmers, 1996). Research on victim participation 

in Germany, specifically the Nebenkläger or subsidiary prosecutor, found that victims with legal 

representation experienced fewer difficulties in obtaining information about case developments 

and were much more satisfied with their overall treatment in the legal process (Bacik cited in 

Doak,  2005).  By providing victims with the recognition that they seek and giving them, through 

legal counsel, a clear understanding of how the criminal justice system works, victim 

participation in the criminal justice process can help empower victims and combat the sense of 

powerlessness that many victims feel during criminal proceedings.  

  

By providing victims with a formal status in criminal procedures, we address the origin of the 

problem of the exclusion of victims in the criminal justice system.  Over twenty years ago 

Joanna Shapland (585; 1985) asserted that “the neglect of crime victims by lawyers, the police 

and the judiciary is endemic, with its roots in their non-recognition”. If victims were recognized 
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in substantive law, she argued, then perhaps they would not be neglected by criminal justice 

authorities. Today, while much has changed, the treatment of victims in the criminal justice 

system remains an issue (Brickman, 2003; Lievore, 2005; Wemmers and Cyr, 2006; Wemmers, 

2008). I was reminded of Shapland’s work when, in interviews with Prosecutors in Quebec 

regarding victim participation, I asked them what they thought of the idea of providing victims 

with their own lawyer.  While some felt that this would be futile as they would not have a formal 

role to play, others believed that victims would probably be better informed and generally treated 

better if they had legal representation (Wemmers, 2008).  Research shows that victims wish to 

remain part of the criminal justice system and they want the state to recognize the crime that was 

committed against them (Shapland, 1985;  Herman, 2005). However, they do not understand 

why the criminal justice system and the criminal law should emphasize just two parties – the 

state and the offender. This integrated model corresponds with the research on the role that 

victims want to play in criminal justice procedures (Shapland, 1985; Wemmers, 1996; Wemmers 

& Cyr, 2004).  

 
 
 
CONCLUSION / RECOMMENDATIONS 
  
Over thirty years after the birth of the victims’ movement and the discovery of the plight of the 

victim, victims are still essentially witnesses to a crime against the state with few rights. During 

this time, restorative justice has emerged as an approach that advocates victim participation and 

recognition of the harm committed against the victim. Despite the strong role that it gives 

victims, the restorative justice movement has not changed victims’ role in the conventional 

criminal justice system. In part, this is because many advocates of restorative justice see it as an 

alternative to the conventional criminal justice system. While restorative justice has been 

successfully introduced as an alternative approach for minor offences in many jurisdictions, it is 

unrealistic to think that restorative justice could ever completely replace the conventional 

criminal justice system. More importantly, as we have seen, victims see themselves as part of the 

criminal justice system and wish to remain in the criminal justice framework (Shapland, 1985; 
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Herman, 2005). Hence, the abolitionist approach may be provocative and intriguing but it does 

not correspond with what victims want.  

 

The idea of grafting restorative justice programs onto the conventional criminal justice system 

may seem like a happy medium. On the one hand it recognizes victims and allows their 

participation, and on the other hand it recognizes society’s interest in the crime and leaves the 

conventional criminal justice system in tact. However, it also limits victim participation and 

keeps victims outside of the criminal justice process. Thus, keeping victims in their traditional 

role as objects of law rather than subjects, which, as we have seen, is the main source of their 

frustration with the criminal justice system.  

 

If we truly want to address the plight of victims then we must stop excluding victims and start 

including them in the criminal justice system. The introduction of victim impact statements in 

common law systems was an important first step in that regard. But it is not enough. How 

victims participate in the criminal justice process is also important. The emergence of restorative 

justice, and in particular restorative justice values, provides an opportunity for criminal justice 

authorities to treat victims as well as offenders with dignity and respect.  After all, it was not 

recognizing the rights of the accused that pushed victims out of the criminal justice system. The 

State moved criminal justice away from the victim to the security of society. Restorative justice 

values correspond with what victims want: recognition and validation from the criminal justice 

system as well as protection from the offender without burdening victims with too much 

responsibility. Decision-making power would remain in the hands of authorities. We need to 

begin to recognize that crime affects victims as well as society and that victims have a legitimate 

interest in the criminal justice process.  We need to open up the criminal justice process to 

include victims.  
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